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REVIEWS 

A History of Matrimonial Institutions, chiefly in England and 
the United States. By George Elliott Howard, professorial lec- 
turer in the University of Chicago. University of Chicago Press, 
Callaghan and Company, 1904. Three volumes : xv, 473, 497, 
449 PP- 

Even a cursory examination of the bibliographical notes prefixed to 
Professor Howard's chapters — notes which occupy nearly seventy pages 
of fine print and in which the sources and literature of each branch of 
his subject are not merely listed but characterized and valued — gives 
the reader a notion of the length and breadth of the field traversed by 
the author and the patient care with which it has been studied. To the 
general reader the bibliographical index of 140 pages at the end of the 
third volume will perhaps be most impressive, but to the student even 
this is less convincing than the catalogues rais'onnis in the bibliograph- 
ical notes. In examining the case index (vol. iii, pp. 405-411) the 
student will make the further discovery that the author, although his 
work is not primarily legal, has considered 147 colonial cases of divorce 
or annulment of marriage in Massachusetts alone and more than four 
hundred matrimonial cases decided in Great Britain and in the United 
States. The initial confidence inspired by these observations is fully 
justified by the intelligence and discretion with which the author has 
used his material and the skill with which he has massed his results. 

It can not be expected that the contributions which Professor Howard 
makes to our knowledge of his subject should be equal in all parts of 
the wide field which he covers. In part i, which occupies a little more 
than half of the first volume and which he accurately describes as " An 
Analysis of the Literature and the Theories of Primitive Matrimonial 
Institutions," his r61e is that of a critical guide. He has classified the 
voluminous literature and he tells us what parts of it are in his opinion 
most worthy of consideration. He presents the leading theories 
succinctly and fairly and indicates his own preference, which is for 
" the theory of the original pairing or monogamous family." If any 
exception is to be taken to the author's attitude in this part of the work 
it is that he fails to draw any distinction between mere social usages 
supported only by the psychical sanction of general sentiment, and 

3H 



REVIEWS 



315 



social customs which have received the distinctively legal sanction of 
social enforcement. Had he drawn this distinction it would be possible 
for him to hold that consensual unions of a monogamous type and of a 
fairly permanent character existed generally in the earlier stages of 
human society, without rejecting or even questioning the dominant 
legal theory that marriage as a legal institution began with wife-capture 
and wife-purchase. The same distinction may be drawn in the history 
of divorce. Before marriage had become a legal relation, the dissolu- 
tion of marriage by act of the parties was neither one-sided nor diffi- 
cult ; afterwards, when marriage had obtained a legal character, differ- 
ent rules obtained. It would not be fair to intimate that Professor 
Howard is unaware of these changes ; on the contrary, in the matter of 
early divorce, at least, he emphasizes them ; but by ascribing a legal 
character to pre-legal relations he is forced to assume that the changes 
were changes in the law. For his failure to distinguish between mere 
usage and legal custom the author is the less to be critized when it is 
remembered that German historical jurisprudence started with a com- 
plete confusion of these two things and has not yet clearly separated 
them. 

In his second part, which occupies the latter half of the first volume 
and a quarter of the second, Professor Howard's field is wider than his 
title ; for " Matrimonial Institutions in England " are depicted on the 
background of the continental institutions from which they were de- 
rived. His description includes the old German law, the canon law of 
the Roman church and the changes introduced on the continent by the 
Reformation. His account of early English marriage forms would, 
however, be more intelligible if these forms had been placed in proper 
relation to the whole German law of contract. It is hardly made clear 
that the old English marriage, which he describes on pages 258 et seq. of 
volume i, is the last stage in the evolution which he outlines (substan- 
tially in the words of Brunner) on page 271. The ordinary reader will 
not understand that the beweddung was simply the German pledge- 
contract (wed, wette or wadiatio) applied to marriage, and that it had 
no place in the purchase-marriage until a formal promise of the price 
had been substituted for the payment of the price. Nor will the ordi- 
nary reader perceive that the sum pledged by the bridegroom did not 
cease to be price and become weotuma until it had been transformed 
into a provision for the wife's widowhood. Moreover, the author does 
not distinguish wed or pledge from arrha or earnest money, apparently 
failing to see that in the German law, as in other early legal systems, 
pledge binds the giver while earnest money binds the recipient. We 
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have here, in fact, two quite distinct roots of contract. It is true that 
when wed and arrha have both become mere tokens, and when both 
contracts are formal, they are easily confused ; but in the historical mar- 
riage forms the distinction is not wholly Obliterated. Wed is still sym- 
bolical security for the payment of price or of weotuma ; arrha is still 
a symbol of part payment (cf. vol. i, p. 307, n. 4). The fosterlaen in 
the old English ritual (vol. i, pp. 270, 271) can hardly be an arrha, for 
a wed is given to secure it. It is probably a modified survival of the 
purchase price, or of part of the purchase price after the- rest has 
become weotuma ; and its payment is pledged to the father or guardian 
of the bride, not any longer as price, but as a gift in consideration of 
his care and nurture of the bride. The idea that in giving her to a hus- 
band he is entitled to a price for her future services has long disap- 
peared ; the idea that he is entitled to some compensation for his out- 
lays lingers. 

Only a few other criticisms can be made on this part of the work, and 
these are of minor importance. The " measure of Alfonso the Wise of 
Castile, in 1258," cited (vol. i, pp. 347, 348) from Friedberg might 
have been cited directly from the Siete Partidas (part i, tit. iii, 1. 1), 
in which Friedberg found it ; and when it is remembered that this law 
book was originally simply a compilation of academic doctrine, and that 
it had no legal force until 1348, sixty-four years after Alfonso's death, it 
is obviously inaccurate to describe one of its didactic sections as " a 
measure " of that monarch. Again, the author might justly have laid 
more stress on the idea that the extraordinary extension of the forbid- 
den degrees in the canon law represented a " reaction against the free- 
dom of the German custom touching the marriage of blood kindred " 
(vol. i, p. 352 ) . Brunner notes that when the German sibs had settled 
in villages, and the arable lands had all passed into private seizin, the 
disinclination to see property pass out of the sib led to undesirable 
inbreeding. 

It is in part iii, which is devoted to American matrimonial institu- 
tions (and to which, very properly, as much space is assigned as to 
parts i and ii together), and it is especially in the chapters dealing with 
marriage and divorce in the American colonies (chaps, xii-xv), 
that Professor Howard has made his most valuable contribution to his- 
tory and to social science. In his study of the colonial period he 
has not only utilized, so far as the reviewer can judge, all the published 
material that is of importance, but he has also delved into unpublished 
archives and court records. Here, as elsewhere, the reader will 
note, with gratitude, that patient research has not destroyed the 
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author's talent for felicitous statement, and that he has the courage to 
give details which are as amusing as they are illuminating. New York 
lawyers will be interested, among other things, in the unique disposi- 
tion which was made of a breach of promise case by the burgomasters 
and schepens of New Amsterdam in May, 1654 : that neither person 
should marry without the consent of the other and the approbation of 
the court (vol. ii, p. 281). 

In describing the marriage and divorce laws of the United States, 
1776-1903 (chaps, xvi, xvii), the author has had less pioneer work to 
do than in treating our colonial period ; but he has consulted " all the 
statutes relating to marriage enacted in fifty- two states and territories 
since the Revolution," and he justly claims that his is the first attempt 
to give a complete historical record of the movement of marriage and 
divorce legislation in the United States. In consequence of the ten- 
dency of the newer states to borrow laws from their eastern neighbors, 
legislation, as Mr. Stimson noted long ago, moves westward along the 
lines of latitude ; and Professor Howard finds it convenient to retain 
for the states the triple division under which he groups the colonial 
laws, treating New England separately, and associating the western 
with the middle Atlantic states and the southwestern with the old 
southern states. In a concluding chapter, he sums up the results of 
the legislative movement in the United States and expresses his own 
judgment on the most important problems still pending. 

In the American portion of his work there is little to criticize. In 
the chapter on colonial divorce it is noted that in the New Haven 
colony marriage could be annulled for incompetency ; and the rather 
singular comment follows that " here we get a glimpse of the carnal 
motives for wedlock handed down from the Mosaic code and ten- 
aciously surviving in all modern systems of laws " (vol. ii, p. 352.) 
The reason for the rule to which the author here objects is to be found, 
the reviewer has always supposed, in the theory that marriage is the 
most expedient method which human society has yet discovered for its 
own perpetuation and that the institution exists, primarily, liberorum 
quaerendorum causa. In the existing laws of the United States, as in 
those of Europe, incompetency is regularly treated as a ground for 
annulment of marriage, as the author shows in chapter xvii ; but in his 
very full subject index the topic is not included. In discussing and 
approving the efforts of certain state legislatures to restrain the mar- 
riage of unfit persons, the author regrets that " in no instance, appar- 
ently, has any effort yet been made to prevent the clandestine marriage 
outside the state of residents who thus seek to evade the requirements 
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of their own laws " (vol. ii, p. 480.) In view of the well-settled 
rules that capacity to contract marriage is determined by the lex loci 
contractus celebrati and that statutes imposing penalties have no extra- 
territorial operation, any such effort as the author advocates would be 
practically futile. In noting the increasing liberality of divorce laws 
the author remarks that " the modern statute maker has recovered and 
passed beyond the point gained by the Roman imperial constitutions 
between Augustus and Justinian " (vol. iii, p. 169.) When Professor 
Howard wrote this sentence he must have been temporarily oblivious 
of the facts about Roman divorce which he himself has accurately 
stated in volume ii, pages 15-19 and 28-33. Until some modern 
statute maker shall allow the husband to repudiate the wife at his own 
good pleasure without judicial proceedings, on the sole condition that, 
if the repudiation be on other than certain legally specified grounds, 
he surrender all the property which she may have brought with her 
and make over to her any property which he may have settled 
on her for the event of widowhood — until that time the Roman divorce 
legislation, even in its most restricted phases, will hold the record of 
latitude. 

The opinions which Professor Howard expresses or indicates as re- 
gards pending problems in the United States are of course entitled to 
the most respectful consideration, for if " histories make men wise " the 
historiographer should be the wisest of us all. That marriage should 
not be valid unless properly advertised and publicly celebrated ; that 
the age of consent should be brought nearer to the age of discretion ; 
that minors should not be permitted to marry without the consent of 
their parents or guardians — from these recommendations there will be 
little dissent. His opinion that for the purposes of the criminal law 
also the age of female consent should be raised " to eighteen or twenty- 
one" (vol. iii, p. 203), and the rather advanced position which he 
takes in the matter of divorce, will excite much opposition. In divorce, 
as in another, connection noted above, he seems to leave the children 
out of his social reckoning. In this matter, as in other matters, the re- 
ligious tradition is treated in a manner which, to the reviewer, seems 
unscientific. Viewed simply as a historical product, this tradition ex- 
presses instincts of social expediency which are the result of millennia 
of social experience. It may be that the conditions of social life have 
so changed as to render a portion of this experience worthless and 
some of these instincts misleading ; but to those who regard the chief 
characteristics of human nature as practically unchangeable, the con- 
trary assumption will seem more probable. Munroe Smith. 



